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QUESTIONS

1. Does an act which isalleged to condtitute the unauthorized practice of law giverisetoa
private cause of action under the Tennessee Consumer Protection Act?

2. What court has exclusive origina jurisdiction to entertain asuit brought by a party with
standing seeking an adjudication if an aleged act or conduct congtitutes the unauthorized practice of law?

3. Doesthe completion for consideration by anon-lawyer of form contracts providing for the
saleand/or financing or leasing of tangible persona property constitute the unauthorized practice of law?

OPINIONS

1. Not necessarily. Proof of the unauthorized practice of law may not automatically establish
aviolation of the Tennessee Consumer Protection Act.

2. Thereisno particular court which has“exclusive origind jurisdiction” over unauthorized
practice of law questions. Courts generally have the inherent authority to address such questions.

3. A non-lawyer’ sconduct infilling in the blanks of aform contract for the sale, financing or
leasing of tangible persona property does not congtitute the unauthorized practice of law, assuming the
decision concerning what information to place on theform does not requirethe exercise of legd training,
skill, or judgment.
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ANALYSIS

1. There are undoubtedly some circumstances under which the facts supporting an alleged
violation of the Unauthorized Practice and Improper Conduct Statute, Tenn. Code Ann. § 23-3-101, et
seg. (referred to asthe “UPL statute” herein) might also give rise to an action brought pursuant to the
Tennessee Consumer Protection Act. For example, the State of Tennessee, through the Attorney Generd
and Reporter, has alleged that an individual appeared as an advocate in arepresentative capacity and/or
drafted legal documents that were filed in the state courts on behalf of individuals and that the same
individual, in the same transactions, represented to consumersthat he was alicensed attorney capable of
drafting the papers and appearing in court on their behaf. Inthat case, the facts supported afinding that
theindividud violated both the unauthorized practice of law statute and the Tennessee Consumer Protection
Act. Absent a specific showing by the underlying factsthat a violation of the Tennessee Consumer
Protection Act has occurred, actions or conduct that might giveriseto aviolation of the UPL statute would
not also support an argument for liability under the Tennessee Consumer Protection Act.

2. In InreBurson, 909 SW.2d 768 (Tenn. 1995), the court considered for the first time
whether its “inherent authority to regulate the licensing and admission of attorneys, as well as our
concomitant original jurisdiction over such matters, . . . includes the right to regulate and prevent the
unauthorized practiceof law.” Thecourt cited decisionsfrom severa other jurisdictionswhich indicated
that the courts inherent authority to regul ate the practice of law necessarily granted them the authority to
regulate the unauthorized, or unlicensed, practice of law. The court quoted from The Florida Bar re:
Advisory Opinion HRS, Nonlawyer Counselor, 518 So. 2d 1270 (Fla. 1988) “where the Florida
Supreme Court held that * this Court shal | haveexclusivejurisdictionto regul ate the admission of persons
tothepracticeof law,” and theattending power to prevent the unauthorized practice of law.” The Burson
court concluded, “ Essentiad to and interrelated with that inherent power isthe concomitant authority, when
circumstanceswarrant, to exerciseoriginal jurisdiction over mattersconcerning theunauthorized practice
of law within this State.” Burson, 909 SW.2d at 774.

It should aso be noted that this Office has previoudy opined that the General Sessions courts and
Chancery courtshave asimilar interest in prohibiting the unauthorized practice of law. Infact, in Ex parte
Chattanooga Bar Association, 566 S.W.2d 880, 883 (Tenn. 1978), quoting Ex parte Chattanooga
Bar Association, 206 Tenn. 7, 14, 330 S.W.2d 337 (1959), the Tennessee Supreme Court noted that
every court has the inherent authority “to protect its own honor from those who would prostitute its
processes for personal gain.”

3. As stated, Tenn. Code Ann. 8 23-3-103 prohibits any person from engaging in “the
practiceof law” and/or the“law business’ without alicense. (Anexemption existsfor certain licensed out-
of-state attorneys associated with alicensed Tennessee attorney.) The “practice of law” is defined as:

“the appearance as an advocate in a representative capacity or the
drawing of papers, pleadings, or documents, or the performance of any
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act in such capacity in connection with proceedings pending or
prospective beforeany court, commissioner, referee or any body, board,
committee or commission congtituted by law or having authority to settle
controversies, or the soliciting of clientsdirectly or indirectly to provide
such services.”

Tenn. Code Ann. § 23-3-101(2) (2001 Supp.)
The“law business’ is defined by Tenn. Code Ann. 8§ 23-3-101(1) asfollows:

“the advising or counseling for avaluable consideration of any person,
firm, association, or corporation, asto any secular law, or thedrawing or
the procuring of or asssting in the drawing for avaluable cons deration of
any paper, document or instrument affecting or relating to secular rights,
or the doing of any act for avaluable consideration in arepresentative
capacity, obtaining or tending to securefor any person, firm, association
or corporation any property or property rights whatsoever, or the
soliciting of clients directly or indirectly to provide such services.”

Tenn. Code Ann. § 23-3-101(1) (2001 Supp.)

In determining whether an aleged act or practice falswithin the prohibits of the UPL statute, it is
important to remember the stated purpose of the act. The Tennessee Supreme Court on morethan one
occasion has addressed this issue.

[T]he practice of law isnot abusiness open to al, but a personal right,
limited to a few persons of good mora character, with specia
qualifications ascertained and certified after along course of study, both
genera and professional, and athorough examination by a state board
appointed for the purpose. Theright to practice law isin the nature of a
franchise from the state conferred only for merit. It cannot be assgned or
inherited, but must be earned by hard study and good conduct. Itis
attested by a certificate of the supreme court, and is protected by a
registration. No one can practice law unless he hastaken an oath of office
and has become an officer of the court, subject to itsdiscipline, liableto
punishment for contempt inviolating hisdutiesas such, and to suspension
or removal. Itisnot alawful businessexcept for members of the bar who
have complied with al the conditionsrequired by statute and the rules of
the courts.
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Sateex rel. v. Retail Credit Men's Ass'n, 43 SW.2d 918, 921 (1931); see also Union City Obion
County Bar Ass'nv. Waddell, 205 SW.2d 573 (1947).

It is assumed by the phrasing of the question that the kind of documents at issue are those
completed in hundreds of consumer transactionsdaily. They are, in essence, “form contracts’ created by
or for acorporation for the sale, lease or financing for that corporation’s goods or services. Many
examplesimmediately cometo mind, including the saleor lease of farm equipment, e ectronic equipment
and automobiles, al of which areoften sold or financed over time. Even banksusesimilar “form contracts’
in making secured and unsecured loans. Importantly, the question at issue is not the drafting of these
documents but the “ completion” of them, which we assume meansthefilling in of blanks for details such
as the name and address of the purchaser, the amount of the total purchase price, the interest rate which
may apply to the financing of the purchase, and similar details.

Two Tennessee cases areingructive. First, in Haverty Furniture Co. v. Foust, 124 SW.2d 694
(1939), acredit manager for Haverty’ s, who was not alicensed attorney, routinely obtained “ skeleton”
writsof replevinto be used to collect delinquent accounts. Hefilled in theform and signed it asrequired
and then returned it to a Justice of the Peace who then issued thewrit. An attorney was not retained until
the matter was set for trial.

The Haverty court beginsitsdiscusson of the*“practiceof law” issue by examining the limitations
of the act.

[17t will be seen that, with equal emphasis, the act limitsthe ‘ practice of
law’ to (1) ‘ appearance asan advocate’ and (2) to such appearanceina
‘representative capacity’. Evenif it might reasonably beargued, whichwe
are not prepared to concede, that there was an ‘ appearance’, under the
factsof this case, — that the merefilling in of these blanks out of Court
was an ‘gppearance’, — certainly it cannot be said that there was an
‘appearance as an advocate.” Thiswould beto disregard the accepted
meaning of thisterm, which has sentimental associations prized by our
profession.

Haverty, 124 SW.2d at 697.

Further, the court found unpersuasive the argument that the employee was acting in a
“representative capacity” of the corporation.

Wefind no evidence whatever herethat it was the purpose of this credit
manager of the plaintiff to act for the plaintiff corporation independently of,
or otherwise than as adetail of hisregular employment as such credit
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manager, or that it was the intention of the corporation to have, or
authorize, him so to act.

Haverty, 124 SW.2d at 697.

Alsoreevant to theanaysisisinre Petition of Burson, 909 SW.2d 768 (Tenn. 1995). Inthat
case, the Attorney General and the State Board of Equalization petitioned the Tennessee Supreme Court
to review the congtitutionality of the statute permitting those taxpayers contesting their property assessment
to be represented before boards of equaization by non-attorney agents. The Specia Master, assigned by
the court to develop afactua record and make findings of fact and conclusions of law to be reported to
the court, detail ed the process by which taxpayers contested their property assessments. Thefirst step,
and the most important for the purposes of thisopinion, wasto initiate appraisal gppedsby filing a“fill-in-
the-blank” form with thelocal board of equalization. (Ex. 1 & 2). “Theonly information placed on the
formistheidentity of the property. Nolegal training, skill or judgment isrequired for identifying the
property on the form.” Inre Burson, 909 SW.2d at 771.

If the assumption made about the documents that are the subject of thisrequest is accurate, then
the non-lawyers completing the forms are, asin the Haverty case, employees or agents of the company,
carrying out their usual tasks. They are not, again asin the Haverty case, acting in a*“ representative
capacity” inthe provison of legd advice, counsd or work. The documents they are completing are much
likethoseintheIn re Burson matter; that is, fill-in-the-blank documentswhich require* nolegd training,
skill or judgment” to complete.

Astothesection of the UPL statutethat prohibitsengagingin“law business,” theresultisthe same.
Therearethreemain provisonsinthispart of the satute. Two of those provisions can be easily dealt with
inthe Stuation described. Thefirgt provison, “advising or counsdling for a vauable congderation of any
person, firm association, or corporation, asto any secular law”, isclearly ingpplicable. Tenn. Code Ann.
§23-3-101(1) (2001 Supp.). Thesituation asdescribed does not mention the giving of advice or counsd
regarding anything to anyone. Thelast provision of the statute, “the doing of any act for avaluable
congderation in arepresentative capacity, obtaining or tending to secure for any person, form, association
or corporation any property or property rights whatsoever,” has already been dedlt with by extension of
the Tennessee Supreme Court’s holding in Haverty regarding “ representative capacity.” Id.

The second provision of the“law business’ prohibition doesnot apply to the conduct described
intherequest either. An dementary principle of Satutory construction requiresthe courtsto ascertain and
give effect to thelegidaturesintent without unduly restricting or expanding a statute's coverage beyond its
intended scope. Satev. Pettus, 986 S.W.2d 540, 544 (Tenn. 1999). Thelegidativeintent and purpose
areto beascertained primarily from the natural and ordinary meaning of the statutory language, without a
forced or subtleinterpretation that would limit or extend the statute's gpplication. Id. Statutesrelating to
the same subject or sharing common purpose shall be read and construed together ("in pari materia”) in
order to advance their common purpose or intent. Carver v. Citizen Utils. Co., 954 S\W.2d 34, 35
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(Tenn. 1997). The purpose"isto adopt areasonable construction which avoids statutory conflict and
provides for harmonious operation of the laws." 1d.; see also Crinion v. Howe, 906 S.W.2d 910, 912
(Tenn. 1995); Sate v. Blackstock, 19 S.W.3d 200, 210 (Tenn. 2000). "Effect must be given to every
word, phrasg, clause and sentence of the act in order to achieve thelegidative intent and the statute should
be construed so that no section will destroy another.” Dingman v. Harvell, 814 SW.2d 362 (Tenn. Ct.
App. 1991).

The datute at issue prohibits the unauthorized, unlicensed practice of law. 1tisspecificaly desgned
to protect “the public from those who do not possessthe requisite qualificationsto practice law and to
ensure regulation by the appropriate authorities of those persons who have been granted alicense to
practicelaw.” Haverty Furniture Co. v. Foust, 124 SW.2d 694, 698 (1939). Merely completing forms
utilized in everyday consumer transactions generdly amountsto no more than filling in persond informeation
about the consumer (name, address, etc.) and detailing the terms of the transaction as aready agreed upon
by thebuyer. Thisactivity doesnot require any lega knowledge or skill and does not involvethegiving
of legal advice. To reachthe opposite conclusionwould beto determinethat al such saleswould require
theinvolvement of alawyer. Automobile deders, banks and building supply companies, for example, could
not complete the mgority of their consumer transactions without replacing their salespeople with lawvyers.
Certainly thisis not what the legidature envisioned when it enacted the statute. Further, thispositionis
consistent with Rule 8 of the Rules of the Supreme Court of Tennesseewhich “indicatesthat the practice
of law involvesthe exercise of ‘professional legal judgment’, noting that non-lawyers may engagein
activities and occupations which do not require suchlegal judgment.” Inre Clemmons, 151 B.R. 860
(M.D. Tenn. 1993).

For thesereasons, it isthe opinion of thisofficethat the completion of form contractsfor thesae,
lease or financing of tangible persond property doesnot violate the provisionsof Tenn. Code Ann. § 23-3-
103, assuming that the decision concerning what information to place on the form does not require the
exercise of legal training, skill, or judgment.
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